~ In the Matter of.

- SALT RIVER
PIMA-MARICOPA INDIAN COMMUNITY

Court of Appeals

7 10,005 £.QSS0RN RD. SCOTI'SDALE, AZB5256 {480) 850-8115

~ CaseNox: APC-14-0001
A. K. W. (dob. 10/11105), N
- a minor, B B Cases below: CF—10-0135

-CF-14-0016, CF-14-0020,

‘And Concermng 3 f- - :‘CF-14-0023
MALCOLM WOOD, ”
Appellant, ' S

Before Jan W. Moms, Judge Pro Tempore, Slera T. Russell J udge Pro

Tempore, and Rlchard J. ijlllo, Jndge Pro Tempore

BACKGROUND
{1 } On Apnl 22, 2010 Appeﬂanthétltloner ﬂled his petmon for custody of the

; partles son AK.W., Case No. CF-10-0135 accompamed bya request for




{2} On April 30, 2010, the trial judge found that "RLM's status as a convicted and
registered sex offender . . . threatened the safety" of AX.W. and granted
' AppellantJPetltIoner‘s request for temporary custody.

{3} After a full hearing on October 19, 2010, the same judge in hls October 26,
2010 Order (“October 26 Order”) "found RLM is not living/residing wi
Appellee/Respondent (emphssis in original), and "found the allegation that RLM
‘poses an imminent threat to [A.K.W.] o be unsubstantiated." (Emphasis in

original). This Court notes that both of these "findings" are actuzlly conclusions
rather than factual findings, and further notes that the judge does not offer a full
and complete recitation of facts that support these conclusions. The Judge awarded

- (i.e., restored) custody of the minor to Appellee/Respondent with visitation for
Appellant/Petitioner. Although the October 26 Order does not exphcrtly so state, it
‘implies that the: April 30, 2010 temporary custody. order i in: favor of: S
Appellant/Petitioner was vacated. Similarly, the October 26 Order zmplles that
Appellant/Petltloner 8 ongmal petition for custody was denied since “phys1cal and
legal custody” was awarded to Appellee/Respondent. The October 26 Order

represents the final judgment on the issue of legal-custody in CF-10-0135

{4} Additional pleadings were filed in Iate 2013, mcludmg CF—14-0020 dealing
with temporary custody and CF-14-0023 dealing w1th nnmed:late temporary '
custody ‘ | o

om—
o .

| {5}° The tnal court u'ltlmately held a hearmg on CF -14 0020 and CF 14 0023 on

| Order”) At that hearmg, the: temporary custody order prevzously issued in CF-14- |
0020 was vacated with custody being restored to Appellee as prevmusly ordered in
CF-10-0135 Whlle the November 7 0rder does not mdlcate the speclﬁc

- Respondent" is mdlcatwe that the heavy legal burden for _]ustlfymg emergency
temporary custody was not met. It is from thrs Order that Appe]lant‘s appeal arises.

{6} Appellee filed her Motion to Dismiss the appeal with this Court on March 10,
2014, four days before seheduled oral argument challengmg this Court’s

T 1,ltgapellant, in his Notice of Appeal mistakenly refers to Case No. CF-14-0016 whlch Isa pleadlng regardlng
( L visitation suhmitted by the minor's grandparents, andls unrelated to this appeal o
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jurisdiction to hear this appeal on the ground that the November 7 Order is not a
verdict or a final judgment from which an appeal can arise.

{7} At ora] argument on March 14, 2014, Appellant waived the time limit for
filing a written response to the Motion to Dismiss and agreed to respond orally, At
oral argument, Appellant asserted that Appellee's Motlon to Dismiss is untimely
and must be denied.

DISCUSSION

{8} Flrst address:ng the timeliness of Appellee's Motlon to Dlsmrss, Appellant
relies on Sec. 4-32, Rules of Civil Appellate Procedure, Rule 12(g) which provides
that this Court can strike any brief that does not conform to the requlrements of
Rule 12 generally, including timeliness limitations in Rule 12(a). However, Rule .
: 12(g) refers to briefs, not to motions. Motions are govemed by Rule 10 which does
not include any time limitations that on their face would serve as a basis fora
challenge to the motlon s tlmelmess Appellant’s contentron that the substance of

since Junsdlctronal challenges can be ralsed at any tnne, and the Rules do not

o ) specify a part:cular vehicle (e1ther brief or motion) that must be used.

{9} Chapter 4, Sec 4-32, Rules of Civil Appellate Procedure Rule 2(a) prowdes
that "any party aggneved by the verdict or final Judgment in a civil action may
 bring an appeal”, and it was pursuant to this authority that Appellant filed his

* Notice of Appeal, see Appellant’s Brief in Support of Appeal, p.5, requesting as

~ his relief a stay on the November 7 Order pursuant to Sec. 4-32, Rule
16(a)(2)(A)(1n), see Appellant’s Notlce of Appeal p 1. Clearly, there was no _]ury

Order was a ﬁnal judgment

- {10} As noted supra, the November 7 Order, whlle referencmg CF-10-0135 (and 'j
 that case's final judgment dated October 26, 2010), actually disposed of the matters
ralsed in. CF-14-0020 a temporary cusrody matter and CF-14-0023 an zmmedzate

" requests for temporary rel:ef neither case ehclts a final Judgment ora pemlanent
change to a prior final Judgment by the trial court. While it is true that Sec. 4-32,

Rule- 2(0)(3) does prov1de that a temporary custody order may be appealed through '
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a special ‘action pursuant to Sec. 4-32, Rule 2(b), that is not the mechanism
Appellant chose to use.

{11} Even if Appellant #ad chosen to initiate his appeal as a special action, it does -

not appear he could have met all three required criteria set forth in Sec. 4-32, Rule

2(b), and in particular criterion (1), since the record from the trial court indicates

- that further action regarding a requested change to the October 26, 2010 final
judgment has yet to be considered and decided at a heanng presently scheduled for

 March 31, 2014. |

CONCLUSION

{12} The Rules of Civil Appellate Procedure do not establish any time limitation
-or other impediment to filing motions with the Court of Appeals at any time prior
to the disposition of the appellate case. Consequently, Appellee's Motion to.:
Dismiss cannot be viewed as untimely. In any event, jurisdictional challe_nges ‘can
be raised at any time. Appellant’s contention to the contraxy fails.

{13} We agree with Appellee s assertion that, because the November 7 Order is

[P e nemd  wmra sete weredle e vl- adintisnm $n andastnin thia

not a verdict Ol u final Juusumut, WG atv wiuiout J uzmmuuuu LU CLiCAialll Wlis

o mlght constltute a modlficatmn of the existing ﬁﬂl custody order of Oetober 26
2010 ﬁ'om whlch an appeal potentlally could he - .

-~ {15} We further note (for the beneﬁt of all trlal Judges) that itis far easier for this
. Court, and likely for litigants as well, to decipher judicial orders in proceedings

. ﬁmvolir'mg multlple case. d‘esigna’tidns if each case nmnber' is Separately discussed

number should be dlseussed mdmdually in great detaﬂ wﬁhln the tnal _;udge s
rulmg or written order elther by numencal des1gnat10n or chronoleglcally
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- 1. Appellee 8 Motlon to Dismiss is GRANTBD

{16} Having said that, we also anticipate for the sake of cianty that at the
upcoming hearing scheduled by the trial judge on the issue of any potentlal change.
in custody from the October 26 Order, the trial judge will consider and address the

~ full panoply of applicable factors that are relevant to-the best interests of the minor

in a custody determination, including the effect of the Community’s SORNA laws
on the issues of custody and visitation or parenting time if that issue is raised by

either party. We further anticipate that the judge, in his order, will prov1de detailed

factual findings regarding each relevant factor to support the legal conclusions

E drawn and relied upon to formulate his decision. Such clarity is expected for all

judicial decisions in the interests of justice, and serves two purposes: to inform the
parties precisely how the decision was achleved and, to demonstrate that due: -
process was afforded to all parties. - :

{17} The Motion to Dismiss should be granted B

THEREFORE, IT IS THE ORDER OF THIS COURT that

3. Appellee s Motzon to Reset Bneﬁng is rendered moot

SO ORDERED thls 215t day of March, 2014

Electromcally approved 3/21/2014
| s _
Jan W;-Morrls, Judge‘ Pro Tempore

-~ SEAL - Electromcally approved3/21/2014'

. Siera T. Russell Jndge Pro:Tempofe

| Electromcally approved 3/2 1/2014
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- . e Rlchard J Tru;:llo, Judge Pro Tempore L
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