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This matter is before this Court on the second, and this Court hopes the last, appeal in this

_proceeding filed by Petitioners/Appellants, Donna FRAGUA and Jacob FRAGUA, the

pmardians of N.AF., a minor child, to terminate the parental rights of
Respondentsf/Appeliees, Nicholas Antone, Sr. and Sunshine Whitewolf. Their effort to terminate
the parental rights of the biclogical parents was expressly filed as a prelude to the adoptian of
N.A.F. For the second time, the Juvenile Court denied the Petition and, for the second time, this
Court finds it must reverse the decision of the Juvenile Court and remand the case for an
evidentiary hearing and findings related to Appellee Nicholas Anfone Sr. in conformity with the
reguiremenis of Sections 10-82 and 10-83({b) of the Salt River Pima-Maricopa Indian

Community Code of Ordinances (Salt River Code).
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Since the second dismissal of the.Eéi'titiﬁr?s' té‘-‘i‘é&’hﬁ:iﬁ-été Parental Rights was entered

without hearing and based an what hought was alegal presumption,

the standard of review in this mattel; {s de o . The: lt‘Rlver Code establishes four
standards of review for an appeliate c:ase de novo, a se of discretnon c!early
erroneous, and substantial ewdence for jury ve scts : eé Appendlx Rule Comm:ttee .
Note {o Rule 12(c)(6), pg. CD5:68. Under the de novo standard of review, this Court
affords no deference to the lower oo.qrt_s- determun;aispn-and réviews the case on the
same standard applied by the trial court. Thi's-'sta'na?f?d is used for questions of statutory
interpretation, jurisdiction, and questions of [aw.ﬁ__ In this case, the issues Appellants raise
on appeal involve solely questions of law.and statutory interpretation, based upon the
Juvenile Court's interpretation and application of Section 10-82 of the Code.

Consequently, this Court applies the de novo standard of review fo this appeal.

FACTS AND PROCEEDINGS BELOW

This proceeding to terminate the parental rights of Respondents/Appellees, Nicholas
Antone, Sr. and Sunshine Whitewolf is a follow-up to an initial dependency proceeding
brought by the Community in the Community Juvenile Court. On Aprit 21, 2010, NAE
was born to Salt River, Department of Corrections inmate, Sunshine Whitewalf, who
was then incarcerated after being convicted of multiple counts of having committed a
crimé against a child. Whitewolf apparently had a prior CPS history inciuding eight (8)
CPS referrals spanning from 2002-2008 for madical neglect of a child, negligent death
of three (3) of her children, as well as neglect due to domestic violence and aleohol

abuse,
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The Salt River Pima-Maricopa inéian Ccmrﬁ'uh:ity-“éffit;e‘of'the Prosecutor, filed a
Petition for Dependency on April- 28 2@10 a" ho y"after birth, N.A.F. was placed
with Appellants Donna FRAGUA and that:’proceedmg, N.AF. was
found on October 10, 201 0, te be'in neec
On March 20, 2015, foliowing censent.of th
Court appointed Appeliants Donna ‘F RAC

permanent guardians. Mr. Fragua, Is am enrolled memb
inted f ter parents for several children

-4 dectared a ward of Cc;urt
nts | te the plagement, the Juvenile
ab RAGUA, as the child's

of the Pueblo of Jemez, and

he and his wife have adopted or “have. been ap
from the Salt River lea-Mar:copa lndlan Community: Despite the fact that Section 11-
169{b) expressiy requires that “[a] permanency _ls;aosmdn' for all dependent children
shall be made within 12 moriths of the protecttve oustody hearlng unless a judge
determines that reasonable efforts to prevent the removal are unnecessary and Section
11-177 expressly contemplates a_doptl_on as'part of that permanency disposition, the
Juvenile Court in its March 20, 2015 f‘Ord'e‘r* stated “that the dependency case is deemad
closed.” In the dependency proceeding the Juvenile Court perhaps believed without so
finding (erroneously as the unnecessarily protracted history of this case demonstrates)
that the appointment of Petitioners/Appellants Donna FRAGUA and Jacob FRAGUA

constituted a permanency disposition.
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By failing to fully comply wath the entent anci_e nt jSect;on 111 69(b) to create a

permanent dlsposmen for N, A Ei the ’r" nal order of. -the :'Juvemie Courtin the dependency
ition ' "GUA and Jacob FRAGUA

dffdeserves and whlch the

dably sheuldered that

2017 the: F’etmen to Termmate

ef.that‘*F’eittton clearly indicated that

Parernital Rights involved in this case Paragrap
the purpose of the Pstition was to facliltatef ‘e uit;mat’ permanent disposition of the

placement of the child through adeptlen Af ér'some centmuances the Juvenile Court
held an evidentiary hearing on the Petition enNov_ember 2,2017. While both Nicholas
Antone, Sr. and Stnshine Whitewolf were given due hotice of the evidentiary hearing,
only the biological father, Nicholas Antone‘ ap‘peai‘ed at.the hearing. The whereabouts of
the biological mother, Sunshine Whitewolf, currently are uhknown and she has been
served by pubiication.

At the November 2, 2017, the Petitioners, Donna FRAGUA and Jacob FRAGUA,
presented evidence supporting their Petition. Respondent father Nicholas Antone
presented no evidence whatsoever, The testimony at the hearing indicated that Antone
had no physical contact with the child for the preceding three years and the anly support
provided had been to send the child a Christmas gift in 2018. The mother Sunshine
Whitewolf had no contact whatsoever. Antone simply argued that by consenting to the
permanent guardianship in the dependency proceeding, he believed he was providing
support for the child within the meaning of Section 10-82. Atthe conclusion of the
hearing, the Juvenite Court denied the Petition to Terminate and ruled that “the moving
petitioner [sic] has not met the required burden of proof and it is not in the best interest
of the child to have parental rights terminated.”
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Jerlllie teds pdmiepons

J S PN

The FRAGUAs filed a timely appééibf this initial denial. On April 20, 2018, this Court
by its Opinion and Order vacated the' nile Coli dism'issat ofthe Petltlon to

vemie Cour’; wnih derechons

Terminate Parental Rtghts ahd rem

to determine “whether parental rights should be termina pﬁrsuant to Chapter 10,

Section 10-82 and Section 10- BS(b) of th Salt Rlve Code "_Spec:ftcally, this Court
he evidence and the

noted that the determination- must be ma G
standards set forth in those Cade prowsieﬁé This
reliance on the "best interest of the. chi!d" standarei igho _f'dthose requirements and its
ru!mg seemed fo | |gnore the one-szded nature of ali evidencé presented at the heanng

Sour found that the Juvenile Céufc

82 and 10-83(b) in its findings.

On remand, the Juvenile Court failed to conduct a new evidentiary hearing and also
failed to comply with the mandate of this Court. Specifically, while the Juvenile Court
ariginally noticed a new evidentiary.‘he‘_arin‘g, it was later rescheduled as a motion
hearing. Following that motion hearing, the Juvenile Court-on May 1, 2019 entered &
new ruling based upon the November 2, 2017 evidentiary hearing. Without hearing any
new evidence, the Juvenile Court denied Appsllants' Petition for Termination of Parental
Rights. Its May 1, 2019 Order found that to satisfy Section 10-82(b):

the Court must find that Petitioners met their burden regarding both
elements of the alleged abandonment: a. That the Parents [eft the child
without any provision for his.or her support and b. That the Parents lsft the
child without any communication for six months on [sic] longer. Regarding
the first element, the Court FINDS that by each parent signing the written
consent and allowing for the appointment of the Permanent Guardians,
Respondent Parents made reasonable provision for the permanent care,
control and support of the child. As a result of the permanent guardianship,
Respondent Parents in fact avoided leaving the child without any provision
far his or her support. [Emphasis in original]
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regarding “the first element, Petitionars can ot prevail on
abandonment.” R e T

Appellants filed a timely Notice of Appeal A
this appeal but Appellee Whitewolf, whiss ke
served by publication, filed no submissions and i
helpful briefing of the matter by the partie appes

t met their burden. of proof

eir allegaﬁbn of

ndf*AppeI!ee Antone filed briefs in

s are tinknown and who was

'ho appearance. Following the
i this appeal, this Court finds that

the case involves a simple issue -of=-t_he-a'§a;@ilg.atiﬁh-ﬂf law-and, consistent with Rule 13(a)
of the Sait River Rules of Civil Appeflate F".-rbcédure-;:-'ddés not reqire aral argument.

DISCUSSION

As this Court found in Its first encounter with this maiter, the applicable standards
governing this Petition to Terminate Parental Rights are found in Sections 10-82 and 10-
83(b) of the Code. Section 10-82 reads as follows:

Sec. 10-82. Termination of parental rights.

Any person or agency that has a legitimate interast in the welfare of a child,
including but not limited to a relative, foster parents, physician or a private
license child welfare agency, may file a petition for the termination of the parent-
child relationship-if one or more of the following grounds exist:

(1) The parent has abandaned the child or the parent has mads no effort to
maintain a parental relationship with the child. It shall be presumed the parent
intends to abandon the child if a child has been left withouyt any provision for his
or her support and without any communication from such parent for a period of
six months or fonger, 1, in the opinion of the court, the evidence indicates that
such parent has made only token efforts to suppott or communicate with the
child, the courts may declare the child abandoned by such parent.

(2)' The parent has neglected or willfully abused the child.
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; 5'jrespon31bnlsties because of
easonable grounds to'believe
'etermmate perlcrd of trme

(3) The parent is.unable to ischar
mental illness. or. mental de

5 due to the canwctmn of a
ted is of such nature as to
stody-and control'of the child,
that the child would be -

felony if the felony of which st
prove the unﬂtness of such:pe

(5) The parenis have relmqu:shed the;r nghts t@ tha child to an agency or have
- consehted 1o the addption. ™

(Emphasis added). Section 10-83(b) exp‘réss_ly. provides that:

The court's findings with respect to grounds: f@r termination shall be based

upon a preponderance of the evidence under the rules applicable and

adhering to the trial of civii cases, The court may consider any and all

reports submitted or ordered by the court for the assistance in making a

determination.
Thus, as this Court found in the first appeal, the decision of the Juvenile Courtin a
Petition for Termination of Parental Rights must be based on findings with respect to the
grounds for termination set forth in Section 10-82 based on ‘a preponderancs of the
evidence" presented at an evidentiary hearing. The Juvenile Court has now twice-
erroneously relied on Antone’s consent to the permanent guardianship as conclusively

preventing the termination of his parental rights. As explained below, such reliance was

not only plainly misplaced, it erred as a matter of law.

The Order under appesl in this proceeding erred in two respects. First, it treats the
unmarried biological parents in this proceeding as a unit, rather than separately

analyzing whether the parental rights of each biological parent should be terminated
I the Matter of NI, Wo, APJ-19-0002, Opinion ang Crder Page 7ol 14
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under the standards of Section 10- 82 Seconet and friore :mportant the Juvenile Court's

ent guardlanshtp mtsreads the

ately make the findings required

The Pestitlon to Terminate the F-’a‘ré‘r:}ﬁtal.-R_ight"s- soughtto fé'r'minate the rights of both
biological parents. While thebiologlcalfatherN:cholasAntoneSr appeared and
contested the Petition, the biological mother, SunshmeWhﬁeonf has not done so and
her whereabouts are unknown. While tﬁe Juvéﬁij'e'-ﬁéﬂﬂ?'fQCused on the biological father,
no evidence was presented suggesjting‘--thatSﬁ_'.u:i_'t,sh'in_'e Wﬁitewolf has had any contact
with or provided any support for the minor child _sin.ce---‘birth. In fact, her whereabouts -
currently are unknown and she has been served by publication. Thus, given these facts,
her prior criminal record of child abuse, and the prior findings of negligent death of three -
of her other children, absolutely no justification exists for failing to find the requirements
of Section 10-82 satisfied with respect to the biolagical mother, Sunshine Whitewoif,
Accordingly, the Court erred in treating the biologicatl parents as a unit and failing to
separately apply the requirements of Section 10-82 to each parent. Since no evidence
contradicts that presented by the Appellants regarding the basis for terminating Sunshine
Whitewolf’s parental rights, this Court finds that the standards of Section 10-82 have
been satisfled by her complete abandonment of the child as well as the fact that she was
“deprived of his or her clvil liberties due to the conviction of a felony if the felony of which
such parent was convicted Is of such nature as to prove the unfitness of such parent to
have future custody and control of the child” within the meaning of Section 10-82(4).
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Accordingly, as to Sunshine Whlteweh‘ the (Drder e'”‘é';‘ he Juvem!e Court must be reversed

and remanded with d;rectsons to enter an: @rd ra {n he-Petu_tson asto the-bloiu'g:cal

mother thereby termmatmg the. parenta__r;‘ b shi "é_éw_hi:tewgif-tg the miﬁ@p—g_}ji]a‘_

As to the biological father, Nicholas Aritore cHile Court erred in its reading,

interpretation, and application of Séction 10 ifed fo comply with the mandate of

~this-Court contaired ‘*in"th'eJ'Opinior‘é‘-a:nd“-ié.'f"éiié“: ﬁrstappeal Tha Juvenile Court's’
Order dated May 1, 2019 focused only on the Issue of'fabandonment set forth in Section |
10-82(1} and failed to read even that subssotlon :n 1ts entnrety The introductory porhon of
Saction 10-82 makes clear that a Petition far Termmatnan of Parental Rights should be
grented * if one or more of the following grouneis emst " That section then lists five
separately numbered grounds for such ter_rr}ihaﬁian. The ﬁrst ground, and the one
exclusively focused on by the Juvenile Court, involves a finding that “[tlhe parent has
abandoned the child or the parent has made no effort to maintain a parental relationship
with the child.” That portion of Section 10-82(1) states the precise ground, The

subsection then proceeds to indicate two separate evidentiary indicators relative to that

specific ground. Specifically it states:

It shall be presumed the parent intends to abandon the child if a chiid

has been left without any provision for his or her support and without any
communication from such parent for a period of six months or longer. If, in
the opinion of the court, the evidence indicates that such parent has made
only token efforts to support or communicate with the child, the courts may
declare the chiid abandoned by such parent.

n its May 1, 2019 Order the Juvenile Court focused virtually exclusively on the first of
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these two sentences and ignored both the basic standard stated in the preceding
sentence - abandonment of the child or making no effort to maintain a parental
relationship - and the next sentence that clearly indicated that the Court could declare
the child abandoned if the “parent has made only token efforts to support or
communicate with the child.” The Juvenile Court thereby completely misread the
presumption created by the first sentence quoted above. That sentence presumes
abandonment “if a child has been left without any provision for his or her support and
without communication from such parent for a period of six months or longer.” The
Juvenile Court inverted the presumption created by that sentence and seemed to
indicate that if a parent made some provision for support of the child, in this case by
conseriting to a permanent guardianship in an involuntary dependency proceeding, it
must be presumed that they have not abandoned the child. But that is not what Section
10-82(1) states! In fact, the very next sentence of Section 10-82(1) plainly indicates that
if a “parent has made only token efforts to support or communicate with the child, the

courts may declare the child abandoned by such parent.”

Until termination of parental rights, biological parents have an obligation to financially
support and attempt to maintain a parental relationship with their child to the exten‘t
permitted by law. Appointment of a permanent guardian for the chiid does not relieve a
biological parent of the obligation to contribute to the suppor of the child, to the extent
possible, or to attempt to maintain parentai contact with the child. The last sentence of
Section 10-82(1) makes plain that merely consenting to the appointment of a permanent
guardian for the minor chitd did not relieve Respondent/Appsllee Nicholas Antone, Sr. of
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the obligation to provide fmanclaisuppartfor fhgﬁ"" ét-ﬁ:hild-, o the extent financially

feasible, and to attempt tb'maiﬁt'éih;pa ‘

therefore improperly converted ':g;séhfenbe-’abéuf -éé’ﬁfﬂiﬁg_-tabancioament into ai@‘g‘ja!{y

agreed upon ifrespective ofwhat

obligations. Thus, while Antone’s-action ¢

dependency proceeding, may providé a single piece 6f evidence suggesting he had not

laft the minor child completely wi'tht)u_t.ahy-s.éuf,éélcxf::;‘s:iipp@rt as of 2015, the last
sentence of Section 10-82(1) makesi_pei?f"e‘éﬂy éféér{tﬁét&he Juverile Court should also
have considered what efforts Antone has made S'Ence 2015-t0 provide financial support
for or maintain parental contact with the minor child. S’i‘n’ce‘ 'th_‘e Juvenile Court held no
new evidentiary hearing and the 2017 hearing failed to provide much evidence of such
financial support or parental contact, the record si'mpiy cannot sustain the May 1, 2019

Order entered by the Juvenile Court dismissing the Petition to Terminate Parental Rights.

Two other factors also indicate the legal error in the Juvenile Court's reading of Section
10-82 and 10-83(b). A separate ground for terminating parental rights set forth in Section
10-82(5) involves the Court finding that “ftfhe parents have relinguished their rights to the
child to an agency or have consented to the adoption.” Thus, far from creating the
presumption against a finding of abandonment found by the Juvenile Court, the consent

to a permanent guardianship signed by Antone may very well constitute an entirely
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separate grounds for granfing-_fh_é‘,?ter srital fights.! Second, S_edﬁdp 10~

83(b) clearly indicates tha the'fin ridards of Section 10-82 must be

based on a preponderance;@ﬁéy@gh milhation hearing. The:
Juvenile Court relied exoiﬂsiveiy:én:a nt guardianship sighed by
Antone in a separate and dlfferentpr an ‘e__rjlc'y'prrc,)___c'e‘édjng; thie |
nothing prevented Antone from hrééé: ing entm the termination hearing,:he
did not do so since: he presented tn-'_o=e‘.\ﬁde’ncé?wﬁé_fééévéii:Thu‘g; i relying on the

.ffili‘ed: upon a document that was

cansent document signed by Antone the Juvenile Gourt

not technically presented in evidence in'the 2017 term_i,hé;inH hearing.

Since the Juvenile Court failed in 2018 to conduct the evidentiary hearing it origina‘lly
scheduled, the evidence on the record in this case derived solely from the November 2,
2017 hearing which is now almost 21 manths out of date. Itis possible that since that
date Antone may have provided greater financial support for the child or made more
aggressive efforts to maintain parental contact than demonstrated in the 2017 hearing.
For this reason, this Court has determingd that, unlike its dis;:aosition of the Petition with
respect to the hiological mother, it must reverse and remand this matter to the Juvenile
Court to conduct an evidentiary hearing with respect {o térmlnation of Antone's pareriital
rights to the minor child and for findings by the Juvenile Court on the standards set forth

in Section 10-82, as interpreted in this Opinion and Order.

1 The Court recognizes that Section 10-82(5}.of the Salt River Code applies to parents who have
“refinquished their rights to the child fo an agency.” Clearly the language referencing “an agency”
contemplates voluntary relinquishment of parental rights without the iitiation of dependeney
proceedings. This Court, however, cannot imagine that by adopting Section 10-82(5) the Community
meant to exclude such voluntary consent fo relinguish rights to a child in the context of an involuntary
dependency proceeding where the voluniary consent to the permanent guardianship merely constituted
a seftlement of litigation that atherwise might have involuntarily produced the same result. Thus, it
reads 3ection 10-82(5) to apply to the consent to the permanent guardianship signed by Antone.
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t: Given the importance that kinship

ity and relationships nany

Indian Commiunity, this Court

dciénce'the Juvenile Court has.
demonstrated toward terminaﬁﬂé‘the parental right; ribal member to facilitate
adoption of the minor child-by. -the‘-ﬁifiﬁ‘élié hanyis a member of a diﬁéi"éht o
tribe. It is for similar reasons that the ans..o. 30me. _f, ,_es"'such as the Oglaia Sioux T‘nbe
of the Pine Ridge Reservation, do not permit termmaﬂon af parental rights, relying
instead exclusively on permanent guatdl__anqh}ps to_-j-;:sarye.;the permanency role played by
adoption in many other jurisdictions, incluﬁiﬁgj :s'éilt- Ri\(er. While. the Salt River Pima
Maricopa Indian Community Council is free to édapt tﬁis-appmach, it is not the one set
forth in Sections 10-77 through 10-85 of the Salt River Cade. Unless and until the
Community Council changes the legal standards set forth in Sections 10-77 through 10-
85 and abandons or limits termination of parental rights and adoption, it is the obligation
of the Community Courts to enforce the Code as written, not as each iudge wishes it was
written. Section 11-176 of the Salt River Code clearly demonstrates that the current
policy established by the Salt River Pima Maricopa Indian Community Council seeks to
rapidly provide the greatest permanency for the minor child possible, including adoption,
in the child’s best interest. This provision suggests that such action perhaps originally
should have been undertaken by the Juvenile Court in the dependency proceeding. The
failure to do so delayed permanency for N.AF. and the subsequent repeated reluctance

of the Juvenite Court to enforce Sections 10-82 and 10-83(b} as written has further
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permanency to which every child -»‘shbmd-:bé*én;_itséq; and which the policy established by

Salt River Code contemplates.

Based on the foregoing, the May 1,-20‘159 'rderj-_éf;_t‘h‘e{;:lux'./enile Court is REVERSEﬁ and
this case is REMANDED to the Juvenile Gdart Mfgh-;éiirect_igns to (1) enter an arder
terminating the parental rights.of Ap;iéileeusﬁﬂsjhine" Whitewolf and (2) conduct a new
evidentiary hearing on terminating the parental rights of Appeliee Nicholas Antone, Sr. in

order to make findings consistent with Sections 10-82 and 10-83(b), as interpreted in this

Opinion and Order.

ISSUED this 28th day of August, 2019

SEAL Electronically approved.

_ __ sl
Mary Guss, Justice

Electronically approved

_ I8l
Robert N. Clinton, Justice

Electronically approved

Isl
Siera Russell, Justice
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