SALT RIVER PIMA-MARICOPAINDIAN COMMUNITY
' CIOURT OF APPEALS
10,005 E. OSBORN RD: SCOTISDALE, AZ 85256 (480)362.6315

In the Matter of: - | Case No. APC 18-0009
- ~{No, D-15-0018 below)
ELYSE LESLIE ANDREAS, |
Pefitioner, 1 OPINION AND ORDER
and

BRANDON LEE SATCHELL,

Respondent.

This appeal grows out of divorce 'Cose:ﬁ'rig_iréqlly filed in early 2016. A
Decree of Divorce was entered by J.u.él‘ge Josgph Manuel on May 25, 2016.
Slightly over a year later, on Sep’rerﬁbé% .-27, 2017, A_p‘icel’ldn’r peftitioned for
modification of the Divorce Déeree.':_ A hé_:drih_gzén‘-ihai Petition was scheduled
for December 6, 2017. On qu.efnbér"ﬁ,j20'1.-f;-v--'€jf?éé-Iec:ming that Judge
Anthony Litfle had been ossigned toreplace Jud‘gé Manuel on the case,
Appellant moved for Change of Judge pursuant 16 Section 4-36(a) of the Salt
River Code of Ordinances. At the. Décember ‘6 hearing, Judge little decfined
to grant Appellant’s Notice of Change of Judge. Appellant has appealed

that refusal.
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Having reviewed Appeﬂonf’s Brief, Judge Little's opinion denying the
Notice of Change of Judge and the record below, we reverse the decision of
the trial courf and remand the c;;;:'se with ditections o grant Appellant’s Notice
of Change of Judge.

FACTUAL and PROCEDURAL BACKGROUND

The original Divorce Complaint was filiéd in the tial court on March 22, 2014,
and was assigned fo Judge ,José'ph= Mé_nﬁei. Ju_‘dgeMonuel conducted o
divorce hearing on May 25 dnc}-fénfé_red a Dissolution of Divorce Order on thé
same day. The divorce was rekj:;-ﬁve!yﬁs'i.mpie and ﬁmighfforward. A Decree of
Divorce bearin-g the signature of Chlef Judge Andrews, was signed on June 272,
2016.

Following entry of the Divorce Decres, the case sat dormant until
September 28, 2017, when qp,beilqh-’r 'fiied:d "ieﬁﬁqn for Modification of Divorce
Order, raising issues concefning mcmia[debt and o vehicle. Appellant's Petition
for Modification was set for o hearing onl-’fhe_' 6th of December, and the notice of
that calendar setting listed Judge Anthony Little as a new judge assigned to the
case. Upon receipt of that information, Ap—belidhi filed a Notice of Change of
Judge on November 2, 2017.

Nothing was done with respect to the Notice of Change of Judge
betweaen the fime it was flled and the December 6 hearing. At the outset of the
hearing, Appellant asked Judge Little to grant the change of judge without

proceeding fo the merits of the Petition for Modification, Believing that the time
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limits established in Section 4-36(a) mandated that a Notice of Change of
Judge be filed within five datys after the date on which the answer fo ¢
complaint is to be fi!-ed, 'Jud'gié _l_'._iij‘éﬂé déni"e_d*_'fhe reques’fed change. Judge Little
stated that the five days began fb-rtﬁh wheén the original divorce complaint was
filed and ’rhcn‘ unless the Nohce of Chtnge of Judge was filed within five days
after the answer o that complcxmt WO due, the Notice musi be denied us

unfimely. A written order memorl_qllzlng-.fhls decision was signed by Judge lLittle

~ onh December 6, 2017.

Appeiiczm‘ timely filed o Noﬁce of Appea! from that decision and sub-
mitied a bnef on cppea! No brief has been flfed by Appeliee.

The standard of review in'this appedl is De Novo, as the appeal is
concerned with the inierpre'fd?ffoh-_dﬁ_;:{_ 'dp'pliééiiion of Section 4-36 of the Salt
River Code of Qrdinances. |

DISCUSS!ON
Section 4-36 of the Saltt Rlvet Code of @rdmonces addresses Nofice(s) of
Change of Judge. The time limit for filing such-a-nofice is set out in subsection
(d): "No requests for change of judgie ... shall be filed more than five days after
the date on which the answer to the 'g;omblaih'f is to be filed.” As this Court has
stated in several previous cases concerning NoﬁCes of Change of Judge, if the
notice is timely and the judgeé 1o be changed has notruled on substantive

matters in the case, the Notice shall be “immediately honored." {Subsection

CHENE



Issues regarding the Change of Judge rule arise in situations that are not
specifically addressed or answered by the language of Section 4-36. In the
present cdse fhere s just sucha no’n-;s'p‘ééfficail'y-dd.dressed situation: the
appointment of o neijéigei dlj‘ﬁhé.’fhé.co.urse ofa case, long affer the original
complaint was filed and jud_g_m:e.nf énigred;bu‘f while the trial court still has
continuing jurisdiction over the case.

This Court does not believe that the Change of Judge rule is infended to
dllow parties to chdlle.ngé-oniy .t'hé: first j‘ﬁ-dg.g cxé_;,s'igned to a case, especially
stated {in the Enos case, No. ?700!9)Tha’r‘Nohces of Change of Judge are
individual; they apply only o -fhevfpc'r-’ricﬂtﬂlr' ;iu‘dé-e assigned to a case. s
therefore impossible to file a n@'ﬁﬂce-.af? change of judge unfil the parties know
the identity of thatjudge.” (p:3).

Other jurisdictions h'c:.v,é-so{vedfh’:ijs_:pro_i:{)_ie”m by having the filing deadiine
relate to the date on which a spetziﬂc-judg'é is .et_cfu‘qity_ assigned to the case.
For example, the Alaska Rules of Civil Procedure provide that, “Noftice of
change of judge is timely filed if filed before the commencement of frial and
within five days after notice that the case has been assigned to a specific
judge." (Rule 42(c})(3}}

There is no form or procedure for assigning a specific judge in the Sait
River trial court. What often happens — and what happened here —is that o

party first learns from the calendar setting who the judge is going fo be. Ifitis o
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new judge in the proceedin'g, we believe i"hcxt Se_cﬁon 4-36 entifles a party to file
a Noflice of Chonge_' of the new }l?}.dge-if the party has not previously filed such a
Noftice in the case.

Section 4-36{a) ( 1) states that, iR :c';:jr'iy'_ci'v?i_i Géfion pending in the
Community court, the pe’;.ﬁi'es qre'_eﬁ_’ri_’rted as o matter of right to a change of
judge.” In our view, ’rho‘-’f léngudgé rhe_dris fhcn‘ gach party may exercise gne
judicial disqualification in fhe course of a-case. lf o party has not exercised thcﬁ
right when a new judge is: cfppo;nfed fo o ccese, ’rhe nghf may be exerclsed af
that time - even if the new Judge IS assngned long after the answer to the original
compilaint was due. The rtgh’f fo file el No’nce of Change of Judge is not
restricted to the first few weeks of a ¢ase 'lf @ new judge is appointed to that
case months or years later. Such a réstriction would render the rule too narrow
to accomplish its obvious bUr{DCSB;

The record in the present case:does .._hcfs’rijr'e.ve'af the date on which the

court below distibuted the calendar notice which listed Judge Little as the new

judge for the December 6 hearing. The record does reveal, however, that
Appellant filed her Notice of Change-of J udge well over a month before the
date of that hearing. In denyingthe Néﬁc__:e for Change of Judge, Judge Little
did not suggest that Appeliant had unnecessarily deloyed filing the Notice after
becoming aware of the dssi'gnmén’f of the new judge. Judge Little based the
denial of Appeliant’s request for a change of judge on the fact that the request

had not been made at the outset of the divorce proceeding, not on any delay



on Appellant’s partin reqya‘Sﬁng a chonge of judge after becoming aware of
the identity of the new judge. Ih.o:rde;‘i’r'o serve ifs intended purpose, we believe
that, in order to _effe'cfudfé'fhe Code b.r_év‘isi.brj that parties are “entitled as o
matter of right to-ar .ch‘;dhge of judgec ﬁciﬁymusf be allowed one request for
a change of judge when d new j@'dge__is'-ja§$igned to a case, so long as the party

has not previously requested a C.han‘-g'e.ofjudge in the case.

 CONCLUSION -
For the reasons s'tcféd-- _c',b@\fé}fi}j‘-fW(zxjs{fé‘rfror‘.fo—.d’eny appellant’s Notice of

Change of Judge af the Decemberé,fZO!?heanng Therefore;

IT IS HEREBY ORDERED thait the-Décermber ¢ decision denying Appellant's
Noftice of Change of Judge is r_e‘verls.ed.f The case is remanded for the imme-
diate assignment of o r’jew.ju‘déé_%d the Gngomg divorce action.

Dated this_12_day of March, 2018,
Electronically approved 3/12/2018
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Pdul Bender, Justice

SEAL Electronically approved 3/12/2018

Mary E. Guss, Justice

E!ecfro‘nicc:ily approved 3/12/2018
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Jan Morris, Justice






