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BRIAN THOMAS, OPINION AND ORDER

An Alleged Incompetent Member.

BEFORE JUSTICES PAUL BENDER, MARYGUSSANDSEERA RUSSELL

This appeal cronsiders three réica:i;éd issﬁfe_s. Th;e"-:'ﬁré'i issue is whether
Guardian ad Litem {GAL) for an adult 'rherﬁ_ber' WItlh dn appointed conservator
may seek 1o have a third-party guardian, (in this case fhe Community),
appointed for the member when no relatives or frierds are available and the
member cannot make responsible decisions regarding his personal safety,
health, or welfare or provide for such 'ﬂe-eds as food, shelter, clothing, and
medical care. The second is#ue is whether a GAL may request a mental health
evaluation (MHE) for an adult client. The third issu.e.inivolves the timing of
appointment of a GAL in an adult _g,udrdicx'nship case,

Here, we hold that a GAL may p'e’riifi-on to have the Community Office of
the Public Fiduciary {OPF) appointed oé guardian in ciicumstances such as Mr,

Thomas's and that the court has broad discrefion fo grant the GAL's request to



order an MHE. We further hold that urider sectfion 10-166 of the Salt River Pima-
Maricopa Indian Comhnuni"ry Code"(S.R;Qjﬁ, when no GAL has yet been
appointed and a pefifion for guardianship of an adlt has been fled, @ GAL
must be appointed E'mrhedicé;t'e!y dﬁer -%h'é-éﬁﬁﬁg of the guardianship petition or
prior o the next scheduled hearing, whichever is earfier.

The appellate court heard-o'r-dl oé,fg;umen‘f'on January 12, 2018. In
deciding this case, the court has also considered the Appellant's brief, the
proceedings below, and the eX’r'@.mS.;i:\('é inal "c_:{our’r_ file.

FA,(BT.IJA_I._undii"PRGTEQ.'QR?\_‘LBATCKGRO.U ND

Mr. Thomas first béco_mé.-o W-érfd-@'f. fhe ;Community in 1991 when he was
eight years oid. When he turned s,evente‘e.h_, the trial court appointed a GAL
from the Legal Service Office to protect his interests, as he was facing
placement in a mental health facility. |

Mr. Thomas turhed nineteen on June 6,2010. Then began a series of filings
and orders made on his behalf, in efforts to provide for Mr. Thomas’s financial
and personal wellbeing. On May 24, 2010, the GAL {who had been previously
appointed from the Legal Services Office] filed for the appointment of a
conservator for Mr. Thomas. The OPF was appointed femporary conservator,
and ¢ full hearing was scheduled. After some missed appointments and
continuances, the hearing was held in March of 2011, The court entered o

Conservator Order on March 22, 2011, appoiniing o conservator “over Brian



Thomas's funds.” The conservator also wds given the 'l'fu!l authority to sign for
medlical, educqtiohai, and any social issues pertaining to the sofety and
weffare” of M. Thomas.

On October 4, 2011, an Order- Wl issUéd-fémoviﬁg the language that
granted the conservator qu’rhoﬁﬁz fo sign for medicd, educational, and social
issues. At this fime, Mr. Thomas was 'i‘nedr._cie'_rc;:’red In amenial heul’fh facility,
which was attending fo those matters.

in February 2013 d rGVieW:._h_earijng ?WQS__-éélﬁ"duc:”réd with respect fo Mr,
Thomas's status, The O_'r‘de,'f issué‘dl"_izf-ﬂer jt_hqf’ hec:rmg confinued the
appointments of both the 'C..Zoms:..'e_rvafo-rt é:thd-"fhé_’GA'L..O’rher review hearings held
between 2011 and 2013 had done the sdﬁ're; |

In 2014 the Salt River imcj_i—M‘oriCOl_bQ indian Communi’ry'guurdianship torws
were revised; sections 10-300 -éfseq, were added. Separate definitions of
guardian and conservator now d‘ppeored iﬁ}h_‘e code. Tumover in the Legal
Services Office resulied in severai'-differeht G_ALs being assigned fo Mr. Thomas's
case through the end of 2015.

On March 15, 2014, the trial court -en-f‘e‘ré.d yet another Guardianship
Review Order. The court stated in the order that Mr. Thomas, who was stil
incarcerated, “shall remain on status of an ihcdp‘oci.imed adult” until further
order of the court and that the OPF Con'seryoa‘or shall “administer, manage and

sign™ for his personal affairs. The next review hearing was set for and occurred in



September 2016. Atthat fime the court entered orc_fers that were almost
identical fo the icnguogg con'i;cjihed. in. fhe'_-Mqt.ch.order. In addifion, Sarah
DeOliveira, the appeliant n i matter, assumed! dufies as GAL for Mr Thoms.
At the March 2.01-? rev_iew heannngThomqs who was newly reieosed
: fr_om incarceration, was conﬁnuéd ‘iﬁ._fﬁe startus of':d_n incapacitated adult.
Further, the court ordered thcx’r-q‘h:é 'Cokhsérvdior-'cor‘i}inue to manage and sign
for his personail affairs, ‘rh'q’r he Uﬁj’dergo_dn'MHE, c’ind.fhof he seek counseling
services, Mr. Thomas did not CQ_'rﬁ";éEy with the courts arders. |
in June 2017 the GAL fof Mr fh‘@mds soufg_h"r: ah emergency hearing
because affer Communicczting"w'i’_ri'h_',him‘, she Had had grave concems about his
deteriorating mental health, The fO'fﬁ’Ce£-df fhe General Counsel's Government
Adyoco’re, on behalf of the OPF c:ohserv,dfor, e__c_ho‘ed the GAL's concerns and
c:lsc; requested a Review Heot,rih;g,r c’riﬁhg—- Mr.-T_horri_dsf’é seif-disclosed
homelesshess and “mental hecz!thcnsas
A hearing was convened dnd?held on the ..,emrergency motion on July 5,
2017. At that hearing the court vacated the reduesf for an MHE and the
September 2017 guardianship revjiew hearing. The reason given by the court for
those orders was that the Thomas case had started out as a conservatorship
and that “no determination of incompetency or inédpoci’ry has ever been
made by the court....” Further, the court expressed that it could not make any

orders outside the conservatorship, given that no prior determination of



incompetency or incapacity hoid--been made’ and no petition for guardianship
had been filed. - |

Based on'the July Order, the GAL filed a Pefifion for Appoiniment of
Guardian on July 14 seeking to have the Community appointed as guardian. In
response o that Pefition and following a hearing on August 30, the court
entered an order of dismissal; which .wq‘s"file.d on iSe;‘cﬁember 1. The order stated
that only a relative or frisnd coul‘dﬁié suchc .pé;ﬁfib_n and that section 10-151 of
the Community Code dbes not permn‘aGAL fo-:__fi:l‘s:i:c:.; petition or permit any
party to file for the oppbin’fm-eﬁfib.f onofherpersonor entity as the guardian.
The GAL was ordered relieved;ﬁfrqm herresponmbnhhes in the case because the
court's decision rendered her ;recorhmeendtﬁﬁbns- ‘thecessc::ry.

The orders of July 5 and September 1'_'pfovi'de the basis for the current
appeal. Specifically, The GAL predis from:;fhe-'f'ridl"courf’s ruling that the GAL
connot petition to have the Co'm'muhi;’rfy'.dp'poih"{ted as guardian for an adult
member even if the GAL has reasoniable ,cdncé'm,s about the adult member's
welfare and that only a “relative or friend" may file such petition. The GAL
also asserts that a GAL may request that the court order an MHE for a client. and

that the court must appoint a GAL immediately after a petition for guardianship

is filed.



DISCUSSION
The appellate Court has jur:fsdic':_:ﬁOn -Q.ndefS;R.Q. § 4-86(1) because this
case involves final judgments of the Communlty cout in a civimatter:he
dismissal of the GAL’s pefition for gUGi‘didmhip of Mr. Thomas and the vacating
of the prior order for an MHE. We re:view fhés—é 'i‘s_sués_rde novo because they are

issues of law.

1. A GAL MdvPehhonforaThirgl_P_c:_rfvfoServeas Guardian for A Client

In rejecting the GAL's pe’rn‘aonfor guardfcmship the co.QrT concluded that
the GAL statute listed no speciﬁg dufy Glfowmgc,(;AL to petition for
appaointment of a third-party guardian, d'ﬁd‘fher‘efbre the GAL, who was hot g
“relative or friend,” could not perform that dujy.

The *rial court's rulings foil -?é p'ri'bri‘}ize'frhé- code and policy extending
protections to vulnerable or incdpqci'fdi‘red"ddui_“r""r-*nembers of the Community.
Instead, the rulings would .preclude-_-dn odui’rmember who has no suitable
relatives or friends in the Com',rht.-ljlhiiy from mkifng:qdv.anfuge of services
established to help membefs in need,

There is nothing in the Code that prevents a GAL from filing
guardianship petition; neither Section 11-160 nhor Section 10-151 preclude GALs
from petitioning for appointment of a third-party guardian when doing so is in
their client's best interests. In fact, various sections of the Salt River Ordinances

establish @ G/&L'S affirmative duty fo protect their client's best interests. Section



10-161 provides that the express fpurposé of the GAL statute is to "ensure that an

individual's best inferests are being protected..throughout the legal action,”

while Section 10-167 give @ GAL autharity fo file pleadings and motions ifin fhe
ward’s best interests. Section 1 ?.».1"60 g'i\;e's'-’rﬁé.é'ﬂfmany affirmative powers and
duties, including filing petitions "thict m_.cy"iﬂctudé....‘guclrdi_cmships"‘; advocdating
for "approptiate community se_rivi:c:es"; aswell.as to "‘fif'e petitions, motions,
responses or objections as nec'e_-_s's_cﬁ})}: ;ra;re'presehf.the individual's best
interests.” Relief requested by a _g‘Uiqrdi_d.ﬁ-'dd hfem i"r';zsuch flings may specifically
include {butis not 'l_imifed to) a -mehfti'lﬁ'_.éxdm., ;guiﬁ‘rdi@nship, or mental health
cdare,

Furthermore, the court should;iﬁierpré’r guardianship sfdfufes broadly and
in harmony with other sections to prorhq’r.e c:o_mm‘uﬁﬁy valyes and extend
protection fo Community members who me‘é:d it.-See Day v. Arizona Health Care

- Cost Containment Sys., 109 P.3d 102, 116, 210 Ariz. 207, 221 {App. 2005): see also

Collins v. Stockwell, 671 P.2d 394, 137 Ariz. 416 (Ariz., 1983}) (internal citation
omitted).! Statutes in Titles 10 and 11 on similar topics cover guardianship for
minors, guardianship for incapacitated adults, guardians ad lifem, commiimen_f

and treatment of mentally ill persons, and protection for elderly and vulnerable

' The SRP-MIC Code states that the Community court follows Arizoria law unless it conflicts
with SRP-MIC law. $.R.O. § 10-154. Arizona law confemplatés that guardianship and
conservatorship actions may be made on the petifion of the ward "or any person interssted in
the ward's welfare.” See In re Sommer, 241 Ariz. 308, 386 P.3d 1281 {App. 2014)}.



adults, Nowhere does Icmlg’.Uqge c;i_;_pear that wOuld bar a GAL fram seeking o
guardianship for ¢ clienf in Mr. T-h'é_rf.ncqs.’s- cibc’um-si‘d,nc':es when no relative or
fiend is avalable. On fhe coniraty, ihe law allows “any legaly compeert
person whose inferests do noT runcounfer f{):fﬁésé—i_tj'i'?he person on whose
behalf they are dctinga-a “ngxt 'fkieh-d"-;_tb a'pp_fa'q_r on behdlf of a vulnerable
adult in court. S.R.O. § iO‘-}SOﬁ.:,The rﬁ'exi.’rffrie-_hd hé'eéd.riof be arelalive. The
statutes the court found Ii‘mﬁin‘g .s,hc:).U'l.dEthéd.ctl_b'e .fh.ierprefed consistently with
the goal of protecting the v\qud-'_sj.beﬂst.‘iﬁnié%ésfs and providing the most
protection for Cammunity members who :.aré- Uh_@b[&e_:fo manage their affairs,
Finally, the establisiment of -’rhé.'O.'PF'Z':@Uérd‘idﬁship Division fur’rﬁer‘
indicates that the GAL's guardianship petifion was proper and not prohibited.
After Code revisions in 2014, fhe OPF established fwo separate divisions, o
Conservaforshib Division dnd GGU'a'rdid'ﬁsh'ip'.Di:_\__/i_sion, Currently, S.R.O section 10~
300 directs that the OPF, uh’d_ér_fﬁje.Cé:hf‘iﬁﬂu.ﬁft;}-f.'fs.-.H'écﬁlfh and Human Services
division, “will serve as guardian .. .to -pr’Q’reé_f- fhie hedlth, weffare, and
educational needs” of an incapacitated mérhber upon court appointment. It
would make no sense to establish o diﬁsion f_or-G_OmmUnify-members with dire
heaith and welfare needs but eliminate any viable means for those members to
occéss services the division provides. Therefore we hold that the Legal Services
Office or GAL may request that The OPF GUard.ic:tnship Division be appointed as

guardian of Mr. Thomas.



It was appropane and lcawful for fhe GAL o flle Q peflhon asking for

- guardian to proiecf her: clzenf s besi mferesfs It makes no sense to prevent a

- GAL from pehﬂ@nJng.f..;ih.@@@.yzti...f@:-q@tgl_na,-_s,@rvu:f@s-sfqraa—‘@!'.,e-nf.who has suffered
from mental disorders, hasdlsclosed that He- is in ¢r;i§i_s, has no fcxm’ily'members he
can tumn to, and may requiré-communiiy sl-ervic:-.es.

2. A GAL Moy ReuesmnMHE |

The court demed the reques’r of fhe conservcf’ror and the GAL for an order
requinng Mr. Th@mcts to "comp[y wnh ihe pnor order" 1o complete an MHE
because “no prior de#etj‘mmqt:pn hc;:,s*l:__w"gf_egn‘m'_che. and/or a petition for
gucrdidnshfp has been ﬁ}.ed'-’;"i'in',s‘f"rﬁé :emdfife__fff._lfﬁis"-:_z%éq&éning could prevent o
person from ever accessihg c:'ommu'riiit'y réis-éur‘cf:-es-, :Efefore appointing a guardion
or conservator for an adult- “"rh_eC.dmr"ﬁUH_i’ry court must, in writing based on
clear and convincing evidencé,.dé;fetminé that 'c;;i..nf'dduff meets the definition of
incapacitated and [is] therefore Uncble’ro take care of themselves and/or their
property before appointing the office dsconsérm%bror guardion.” $.R.O. § 10-
304{(1) (1). Under this section, an M,HE c_on‘rr'ibu’res greatily to the court’s
determination of whether a person suffers from ém ihcapqcify and seeams
indispensible to such a determination.

Accordingly, we find that in overseeing a client's best interests, a GAL
may reguest an MHE. See S.R.O, § 11-160{g}(3}{a). The court has broad

discretion to grant or deny the MHE request.



It was oppropno’re and !qwfuf for fhe GAL To ﬁie Re! pe’rn‘ion asking for an

MHE, especidily since ’fhe c:our’f md:cafed ?hon‘ an: MHE wdas g prerequisite to

appointment of o guardicm The' Sefition in 'lud'ed f@cfs supporting Th‘e n‘eed for

an MHE. The court may eAGFCfSG i’rs dlscreh. n i‘ grc:m’img or denying the petition.

3. Section 10-164 l:cfc:tes TIV iin '_fo if;ggomimenf of a GAL

When the court czppom’rs a GAL ’ro represen‘t 1he best fm‘eresis of an
incapacitated cr.du!’r or -vu!nerablea-dul-f Uhdér’-—S?‘R-Of*Sechon 10-164, ’rhcn‘
opporn’rmenf must" occur “immedmfeiy czﬁer fhe ec:irisesi of: {1) The filing of
petition of ;nvolun’rdry commlimem guardtansh:p, @FCOHSGE’VGTOFSI’HD overan
incapacitated adult. {2) Once fhe need forq [GAL] has been identified in g
guardianship .. .. (3) The cour’r:shafi dpp'om-tao [GAL] prior fo the next scheduled
hearing if a GAL has not been dppo;nfed prewously MS.RO.§ 10—166

The GAL had been represenhng Mr Thomcs s besf interests when the
court rejected her petfition for an -M-HE .‘den'red-sh'erzsubsequenf petition for
guardianship, and dismissed her ds GAL Under sechon 10-166, appointment of g
GAL should occur immediately after the filmg of ’rhe guardianship petition in this
case. |

CONCLUSION

We hold that a guardian ad fitem may, uhder Salt River Ordinances, file o
petition for the appointment of a-fhird—parfy'gucrdion o mandge the “health,

welfare, and educational needs” of a client. Such apefition may request

10



error in the filing of such [oF reques n‘-.Mr_ _Thomcns s cose. It was also appropriate
fermme whefher Mr Thomas was an

for the GAL to requesf cm MH
incapacitated adultin need of c: g:_ qrdlan, for The reqsons we outlined obove

Therefore, the decmon of ’rhe ’rnc:i courf is" reversed and this case is

remanded fo the frial court for actions cons_rs%enf-,wdh this opinion.

SO ORDERED this 24th day of January, 2018
‘Electionically approved 1/24/2018

SEAL
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