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An Incompetent Member.
' OPINION AND ORDER

SARAH DE OLIVEIRA, _
Petitioner/Guardian Ad
Litem/Appellant.

On August 29, 2017, Judge Anthcmy Li'ftle“ denied the request of a guardian ad litem
(GAL) for a change of judge in a guardiansﬁip case: Th_e— GAL has appealed that ruling, For
reasons set forth below, we remand with instructions that the Community court to reassign this
case to a new judge as requested. R
'BACKGROUND |

~ On February 24, 2017, '-I’BsS'-EﬁQS?’S bf.ofh_gr;_i-'t_l_‘_ea ail?_etitinn for Guardianship seeking to

replace the Salt River Pima-Maricopa Indian Ct}imhuﬁiﬁy-i}fﬁce of Public Fiduciary (OPF) as her
consetvator. The OPF had been serving as Ms, Ehb’s-"s tempbrary guardian as well as her
conservator. Mr. Enos’s petition was served on the GAL in late March, The GAL objected to Mr.
Enos’s petition, and the matter was placed on Judge Joseph Manuel’s calendar.

In early June, Judge Manuel set a hearing for A_ugust_29, 2017. When Judge Manuel left
the bench a short time later, the GAL fried to determine which judge would subsequently hear the

Enos guardianship case. The Court Administration office could not give the GAL an unequivocal




answer but indicated that Judge Little would likely be taking over Judge Manue!’s cases, with
some exceptions. L |

On the morning of the scheduled Augtzst guardlanshlp hearing, which did take place
before Judge Litile, the GAI f' [ed ano’uce requestmg, a change of judge. Because Mr. Esios failed
to show up at the hearmg, Judge thtie dlsmlssed hlS petmon W1thnut prejudice. Judge Little also
denied the GAL’s request for .cha_n ge of judge, ﬁ__ndmg “that the Notice was not filed in

accordance with [S.R.O. § 4-—3'6_]’_’, and was ﬂ_if‘;r‘eféi‘e “un'fiimély.”

DISCU&S[ON

" “In any civil action pending in the Commumty court, the pames are entitled as a matter of right

to a change of judge.” S.R.O. § 4—36(a)(1) This- right may be exércised by a party’s filing a

" signed Notice of Change of Judpe statmg the name of the judgc 10 be changed. Id. The notice
“shall neither specity grounds rior be: -accom_pamed b__y an affidavit,” and the request “shall be

immediately honored.” /4. - o o

No request may be filed “mote than five days a‘ft‘e‘n “the date on which the answer to the
complaint is to be filed,” nor “after the assxgned _]Udf:_.,e has riled on any substantive mattetr” in the
current proceedings or in an earliet, :elated case or procecdmg SR.0. § 4-36(d). Ifthe case
before us were a matter of’ c1v11 htigaﬂon ieqmrmg an answel to a complaint, and if Court
Administration had advised the GAL in advance of the name of the judge who would be presiding
over the August 29 hearing, then’ the demai of* the GAL’s pctttton may have been appropriate.
However, neither of those cucumstances _dpphes .h_e_le._

First, a guardianship p@fiti(_mddes not require anit answer. Therefore, the five-day-after-the-
answer time restriction does not apply here. See In the Matter quC., Case No. APJ-16-0006
(2016) {finding five-day restrictiéna"i’ﬁépijlicable- in-'juvenité-'depéndency actions, which require no
written answers); see also In the Mattér of D. B., APJ-13-0002 (2013) (saine). Section 4-36 fails
to state time restrictions for noticing a c-hangc of judge in .gxlardiatiship cases or other cases that
require no answer, It would Be most hc.lpful for the Community Court to establish time

restrictions for these cases, perhaps based on the actual date of the assignment of a Judge to the

case.
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- ruling left open the substanﬁve“iﬁaﬁ:é i

L
~

Also, until the ddy of ‘rhe hearing; the GAL had no conf“ mation. about who the assigned
judge would be in the Enos.case. Thé Commumty Court currently lacks a formal procedure to
notify pames of an initial asmgnmcnt of a Judge to a case o when there has ‘been a change of
]udge o |

No‘lces of cnan;,e of ]udge are n1a1v1dua1 they apply only to'the particular judge assigned
to a case. It is therefore 1mp0381ble to: ﬁle a notlce of. chang,e of judge until the parties know the
identity of that judge. Here, the GATL, ﬁled the fnotice ag soon as the judge’s identity was
established: August 29, To preclude the GAL frofm obtammg g change of judge under the
the. GAL of- an’ entltiemen that exists “ds a matier of right.”

circumstances would untaj_rl.y d;:p
The third element that co ild:

substantive matter--is 11"k$ﬁd§é‘;ﬁ_1§i‘1}i1§l=i k| __i,?' ‘h |

any substantive matter in this case or:

hearing, the court diszﬁisSé’dﬁhlesg;Ua'l}dﬁ’
failed to appear and provided h,o“‘{?}: idress at which
_ guai dlanshlp, the na‘iule O‘f the court’s rulmg, was more

procedural than substantive. See frz rhc Ma!ref‘ of £C. at 4~5 (discusmn;_., v Erie’s distinction between

procedural and substantive matters and detcl'mming that tmai judge s prior orders fell into
procedural category and thus, party: could file for changc of Judge) Therefore the court’s August
29 ruling dismissing the gitar dlanshlp'- petxtlon dld not p1 eclude the GAL from obtaining a change

of judge for further proceedxngs in th : _.,,a;s‘e. _
We are aware of the: poss;bxhty that if ali par fos hacl been assembled and ready to present

their case at the August 29 hearing, the: gaantmg, of a change of judge request at the last minute
could inconvenience the parties and wutnesses plomote mcf’ﬁcwncy, waste the court’s and the
partics” time, and even lead to a lack of faith in the _]udlmal process. We again strongly urge the
Community Court to develop procedures to guide parties in civil cases in which no answer is
required, At the very least, parties ﬁe',e':d to be notified in writing of the precise date on which a

new judge is assigned fo their case.



CONCLUSION AND ORDER

Under SRP-MIC law, the GAL was entitled to an immediate change of judge in this case
on Aungust 29, , N3

~ ITIS ORDERED THAT THIS CASE 1S REMANDED TO THE COMMUNITY
COURT FOR IMMEDIATE REASSIGNMENT. . -

ISSUED this 7th day of December, 2017
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